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· Discovery
· Request for records
· Depositions
· Interrogatories
· Request for admission
· Pretrial conferences
· Administrative tribunals
· Legislative hearings
· Mediation
· Family group conferences
· Circle sentencing
· Problem-solving courts
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This chapter includes 11 different precursors and alternatives to traditional court trials. When choosing which of these topics to emphasize in your classes and assignments, consider which ones are most pertinent to the students in your class:
· If your students are likely to assume the role of expert witness in civil law cases, they are more likely to be involved in depositions. If they are likely to play the role of a fact witness, then they are not likely to be involved in depositions. Similarly, depositions do not apply to family law, mental health, and criminal law cases. 
· If your students work in the fields of addictions, domestic violence, or depression/suicide, then material on problem-solving courts may be of particular interest (though you should note that not many jurisdictions to not have problem-solving courts in one or more of these contexts).
· Mediation, pretrial settlement conferences, and other collaborative processes are being used more frequently in a variety of contexts, including professional discipline, civil lawsuits, and diversion from criminal court. Clinicians are more likely to play a direct role in mediation cases where they are one of the parties. Although a clinician could be brought into a mediation process, they are more likely to play the role of a support person for a client who is participating in mediation. Clinicians may be brought into family group conferences or circle processes as support persons or people who could provide services as part of the plan that emerges from the conference or circle.
· Clinicians may participate in legislative hearings as advocates for law reform for the benefit of their clients or professions. Although this book has focused on the role of clinicians as witnesses in court trials, legislative advocacy may be of interest to clinicians who want to pursue changes at a broader policy level.
· Clinicians working within government-regulated organizations (such as nursing homes, schools, and hospitals) may become involved in administrative hearings (to deal with complaints against the organization or particular practitioners).
At a minimum, you could define each of the pretrial processes and alternatives, giving examples of each to show how they may be used. For those processes or alternatives that you wish to emphasize, you could provide demonstrations, role-plays, or other experiential exercises (e.g., writing answers to interrogatories, or responding to a request for an admission).
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Please see separate file for sample PowerPoint Slides for this chapter.
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1. Oral Deposition [pages 311-312]: This assignment works well for small groups. To illustrate how to critique the deposition, you could go through the first few lines with the whole class and then have students work on the rest of the transcript in small groups. [20-25 minutes]

2. Admission [page 312]: You could discuss this case in a large group or have students write a reflection paper on this topic. This question raises ethical issues related to professional competence, respect for the dignity and worth of all people, honesty, and cultural competence. Before answering the question, Regis should consult his attorney. Regis could also review his progress notes to see what he wrote in the client’s file. In addition, Regis could review his research on alcohol addiction treatment for Native Americans to determine if his statement is supported by the research. Regis wants to be honest, but he also wants to demonstrate that he is not biased or disrespectful. Should Regis simply answer yes, or should he provide a nuanced, detailed answer? What are the risks and benefits of each approach? Remember, this is an interrogatory, not oral testimony. [5 minutes for large-group discussion]

3. Translated Sessions [page 312]: In some ways, this question is similar to the one above on Admissions. If you did the prior case using large-group discussion, you could do this case using small-group discussion. Remember that during depositions, witnesses should answer questions concisely. They do not need to provide explanations, so a simple “Yes” may suffice and will not provide the opposing attorney with extra fodder for cross-examination at trial. Whereas the prior situation dealt with interrogatories, this case deals with a deposition. How does the type of discovery process (oral versus written) affect the way that the witness should respond? (For instance, with interrogatories, a witness has more time to provide answers and an opportunity to review a response with an attorney before submitting it). [10 minutes for small-group discussion]

4. Conflict of Interest [pages 312-313]: For this case, students should refer to their professional code of ethics for guidance on how to manage conflicts of interest and dual relationships. In general, clinicians should avoid dual relationships, particularly ones in which the clinician’s credibility and judgment could be questioned during cross-examination. Betty should be honest, disclosing her potential conflict of interest to the attorneys. She may also want to obtain her own independent legal advice or ethics consultation. She should withdraw from the case unless she can provide a strong ethical justification for continuing to act as the plaintiff’s expert. Students should note contextual factors that might affect Betty’s decision – for instance, if the parties live in a small, isolated community and Betty is the only person who can provide the desired expertise; or if all the parties agree to accept Betty as an impartial expert. Also, if Betty withdraws from the case, should she return any payments that she has received, or is she entitled to keep these fees? [5 minutes]

5. Willful Exclusion [page 313]: Students could analyze this case in small groups or as an individual homework assignment. Encourage students to consider the ethical principles of honesty, integrity, and full disclosure, as well as where their ethical commitments lie in relation to the clients or the attorney who contracts their services. Whose role is it to determine which psychological tests to use, and how? What was specified in the retainer agreement? Is failure to use a particular instrument tantamount to lying or fraud? What would a reasonable, prudent clinician do in similar circumstances? If you believe that the attorney’s request is unethical, should you also be concerned that the attorney may behave unethically with regards to other aspects of the case? [10 minutes]

6. Professional Review Hearing [page 313]: This case situation is quite complex, so it is probably best for you to facilitate a large-group discussion (rather than small groups of students working alone). For this exercise, you could provide students with access to review procedures for a relevant professional association or licensing body (e.g., APA, NASW, state licensing board). Help students understand how the review process deals with issues such as client confidentiality and the need for disclosure (providing evidence) within the review process. Note that when clinicians need to disclose information in a hearing, they have a right to defend themselves, but they should not disclose confidential information that is not necessary for resolution off the case. Note that similar issues may arise whether the case goes to mediation or to an adjudicative hearing. In either case, Zelda should consult with an attorney as soon as possible. The attorney may be prohibited from participating in the actual hearing or mediation, but the attorney may provide legal advice in advance of Zelda’s participation in either process. [10-15 minutes]

7. Hoarding [pages 313-314]: This exercise requires outside research, so you could assign it as a takehome assignment. Alternatively, you could provide students with a copy of relevant state laws, or access to a web link, and discuss the case in class. Discuss concepts of tort claims sovereign immunity, and qualified immunity, as well as the difference between cases involving negligence versus malicious intent. In particular, note that the legislation might protect Walter from being sued for negligence, but may not protect him from a lawsuit based on intentional wrongdoing or malicious intent. For an explanation of qualified immunity, see http://www.law.cornell.edu/wex/qualified_immunity, which quotes Pearson v. Callahan (07-751), “Qualified immunity balances two important interests—the need to hold public officials accountable when they exercise power irresponsibly and the need to shield officials from harassment, distraction, and liability when they perform their duties reasonably.” See also, Richards, E. P. (2002). Legal liability of public health officials. Encyclopedia of Public Health. Retrieved from http://www.encyclopedia.com/doc/1G2-3404000498.html [10-15 minutes]
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1. ADR: Select a particular form of alternative dispute resolution, such as mediation, drug courts, community courts, family group conferencing, or circle sentencing. Conduct a literature review on this topic and write a paper that includes: a description of the ADR process, criteria that indicate this form of ADR may be appropriate, roles that clinicians from your professional background may play in this ADR process, and research on the effectiveness of this form of ADR.

This assignment requires research outside the class. You could assign different groups to focus on different forms of ADR and then have each report back to the class.

2. Legislative Advocacy: Identify a current legislative issue that is of concern to a person with your professional background (e.g., health care reform, mental health legislation, child protection regulations). Using the website of your state or federal government, determine when a legislative committee is receiving testimony regarding the issue (e.g., http://senate.gov or http://house.gov). Watch a segment of the legislative hearing on a C-SPAN cable television station or over the Internet (if the hearing is live-streamed). Take notes on the manner in which the witness provides testimony. Identify the strengths and limitations of the testimony, and provide suggestions on how the witness could have improved the effectiveness of the testimony.
You could identify a particular hearing and provide students with the time and location of the hearing. Alternatively, you could show a video of the hearing in class. Ideally, the witness is a professional from a similar background to the students. However, the exercise could be done with another type of professional as the witness. Encourage students to provide critique on factors such as: clarity, conciseness, credibility, reliability, impartiality, nonverbal language, and use of influential strategies such as metaphors, emotional appeals, and interesting language.
3. Lost: Assume Cassidy is being sued for malpractice and the opposing attorney issues a request for records. Unfortunately, Cassidy cannot find the records. Cassidy has honestly misplaced them. How should she respond to the attorney’s request for records? If she does not submit the client’s records, could she be charged with obstructing justice or contempt of court?
The simple response to this discussion question is to be honest and respond, “I have searched for the client’s records and I cannot find them.” Cassidy should consult an attorney for advice regarding how to respond. She might have a reasonable explanation for losing the records (e.g., they were destroyed in a fire, or they were destroyed intentionally because the agency destroys all records that are over two years old). Losing a client’s records will not help Cassidy’s defense in a malpractice lawsuit. She might want to settle the case outside of court. If Cassidy accidentally misplaced the records, she is not liable for obstructing justice or contempt of court. Also, this is not a criminal case and Cassidy has not violated any court orders. She could be subject to professional discipline for breaching her code of ethics.
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1. Donald receives a notice that he is to come to an attorney’s office to answer questions related to an upcoming hearing. This pretrial process is called:
a. A deposition.*
b. Interrogatories.
c. A request for records.
d. A request to admit.

2. A family counselor is asked to sign a form stating that she shared confidential information with the client’s employer. This pretrial process is called:
a. A deposition.
b. Interrogatories.
c. A request for records.
d. A request to admit.*

3. An art therapist receives a notice asking her to provide an attorney with copies of drawings by a particular client. This pretrial process is called:
a. A deposition.
b. Interrogatories.
c. A request for records.*
d. A request to admit.

4. Irene is an expert witness who receives a list of questions that she is supposed to answer. This pretrial process is called.
a. A deposition.
b. Interrogatories.*
c. A request for records.
d. A request to admit.

5. Which of the following is NOT a purpose of a pretrial settlement conference:
a. To settle the case without a trial.
b. To narrow the issues to be tried.
c. To reduce time and costs for the parties and the court system.
d. To punish parties for acting in an unreasonable manner.*

6. Clients in a nursing home believe that the executive director of the program has misappropriated agency funds for her personal benefit. If the clients want to pursue a collaborative approach to resolving this dispute, they should:
a. Press charges in criminal court.
b. Sue the nursing home in civil court.
c. Initiate mediation.*
d. File a formal grievance with the agency that regulates nursing homes.

7. When testifying at a legislative hearing, clinicians:
a. Should never assume the role of an advocate.
b. Should only assume the role of an advocate if hired and registered as a professional lobbyist.
c. May act as an advocate, but should still try to convey objectivity and credibility.*
d. May act as an advocate, but should let the legislative body know that their testimony is biased and incredible. 

8. When participating in mediation involving a conflict between two former clients, a clinician should:
a. Disclose any confidential information that the clinician has about the clients.
b. Meet separately with the mediator to share confidential information, rather than share it in front of the clients.
c. Ask the mediator to leave the room, so the clinician can share the confidential information directly with the clients.
d. Secure agreement concerning what confidential information can and cannot be shared by the clinician during mediation.*

9. In a circle process, a clinician may provide:
a. Only firsthand observations as evidence.
b. Only firsthand observations and expert opinions as evidence.
c. Firsthand observations, expert opinions, and secondhand information.*
d. Only secondhand (hearsay) information as evidence.

10. During an investigatory process, an administrative tribunal:
a. Asks questions and hears information that may or may not be admissible in a court of law.*
b. Uses strict rules of evidence to try the case, similar to those used in a public court hearing.
c. Acts as a passive judge.
d. Acts as an expert witness.
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