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· Malpractice / professional negligence
· Duty of Care
· Standard of Care
· Damages
· Proximate cause
· Civil lawsuit
· Criminal offense
· Unauthorized practice of law
· Disciplinary hearing
· Breach of an ethical standard / violation of an ethics code
· Professional licensure / certification
[bookmark: _Toc314047336][bookmark: _Toc314048197]Teaching Strategies
This chapter highlights three types of actions against clinicians: criminal cases, civil lawsuits, and professional disciplinary hearings. Help students to understand the different purposes of each of these types of actions (punishment/retribution, deterrence of crime, protection of the public, compensation, promoting professional behavior, holding professionals accountable, correcting unprofessional behavior, etc.), and how one act may lead to actions in more than one forum. You could also discuss agency-based recourse for clients (informal and formal grievance processes). 
To facilitate discussion, you could use a single case scenario and demonstrate how the clinician may end up defending himself in more than one forum. For instance, consider a psychologist working in a residential treatment facility for people with anorexia (an eating disorder). A particular client, Kerry, says she has had enough and wants to end it all. The psychologist panics and locks Kerry in her room, until he can decide what to do. Kerry decompensates further and starts to self-mutilate. When the psychologist returns, he finds Kerry lying on the floor with deep wounds on her arms and legs.
· What types of actions might arise against the psychologist?
· If the case went to criminal court, what types of charges could be raised and what would the prosecution need to prove?
· If Kerry sued the psychologist for malpractice, what would she need to prove?
· If Kerry filed a complaint with the psychologist’s licensing body, which specific ethical standards could she allege that he has breached? [you could change the profession of the psychologist if the students in the class come from a different profession]
· For each type of case, consider whether the psychologist should contact an attorney, terminate services with the client, inform his insurance company, and/or provide an apology to the client.
Note that many cases resolve through negotiation or mediation, without the need for a trial. Even in criminal court, many defendants plead guilty and cooperate in order to have a reduced sentence. Still, clinicians should be prepared for the possibility that a case will go to trial and take steps to ensure they are effective witnesses (e.g., take notes of key incidents as they happen, consult an attorney to learn about the nature of the case against you and what you can do to defend yourself, use stress reduction and mental preparation strategies, review strategies for responding effectively during the direct examination and cross-examination).
Having a mock trial or professional review hearing provides students with an experiential understanding of these processes (you could divide the class into three groups – one to conduct a criminal trial, one to conduct a civil trial, an done to conduct a professional review hearing). If your university has a law school, you could work with them to design and implement a moot court. Even if you are not able to have a joint class with law students, you might be able to use the law school’s moot court room to conduct your role-plays.
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Please see separate file for sample PowerPoint Slides for this chapter.
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1. Malpractice in Adoption [page 309]: This case works well for large-group discussion. To avoid complications regarding sovereign immunity, you could tell students to assume this is a private adoption agency. If you want to engage the class in a discussion of sovereign immunity, you could discuss this issue in the context of this case, assuming Amanda worked for a state agency. For discussion of malpractice, help students apply the following criteria: did Amanda owe the Santana’s a duty of care? If so, why? What was that duty of care? How did Amanda breach that duty of care? How did the breach of the duty lead to damages suffered by the Santanas? Were those damages the proximate cause of the breach? If so, why? For a discussion of fraudulent misrepresentation, discuss how the Santanas would need to prove that Amanda knew the information was false and that she intentionally misled them. How would the court quantify damages in this case? [5-10 minutes for a large-group discussion]

2. Suit by a Third Party [page 309]: If you go through the “Malpractice in Adoption” case in a large group, then you could assign this case for small group discussion, or as a take-home assignment. Students can apply a similar set of questions to determine whether Harriet should be held liable for malpractice. [5-10 minutes for a large-group discussion]

3. Faulty Referral [page 309]: This assignment is designed for in-class discussion. The roles that an independent psychologist could play are: consultant, expert witness (educator of the court), and coach for witnesses. Refer students to Chapter 7 on expert witnesses if they need a refresher on expert roles. [5 minutes]

4. Risk Management [pages 309-310]: This exercise may be used for in-class discussion or homework. Examples of risk management methods include: use of consultations or supervision, documentation, refusing services outside areas of competence, establishing clear professional boundaries, obtaining legal advice, and bringing a second person along for home visits. Ask students how specific methods may have been helpful in each particular case situation. [5-10 minutes for a large-group discussion]

5. Components of Malpractice [page 310]: If you have discussed either the “Malpractice in Adoption” or “Suit by a Third Party” case in class, then you could assign these cases for homework. Otherwise, it would be helpful to go through at least one case in class. [5-10 minutes for a large-group discussion]

6. Legal and Ethical Advice [page 310]: This exercise is a homework assignment, though you could have students report their findings back to the class. Also, you could have students work in pairs. Some people feel embarrassed or anxious about asking how much professionals charge for services. You could role-play a telephone interview in class to demonstrate how to ask questions or to help students build confidence before they call actual attorneys and lawyer referral services. You could also designate different students to contact different attorneys or organizations (e.g., the local bar association, a consumer advocates association, a lawyer referral service, an attorney in criminal law practice, an attorney specializing in malpractice cases, a legal aid office, and a law school that includes a legal clinic). [2-3 minutes per student if you have them report back to class]

7. Mandated Dual Relationship [pages 310-311]: This exercise presents a challenging ethical dilemma. Divide students into groups to work on it, and encourage them to apply the sections of their codes of ethics related to dual relationships, as well as complying with the law (including court orders). You could provide students with a framework for analyzing and resolving ethical dilemmas (e.g., identify the issues, identify the conflicting ethical standards/principles/duties/laws, identify goals, brainstorm options, and determine which option satisfies the most important obligations)
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1. Malpractice Prevention: Obtain the policies and procedures from your agency, or from an agency recommended by your instructor. Review the policies and procedures to determine whether they cover the following issues in a sufficient manner: confidentiality, informed consent, dual relationships with clients, record keeping, responding to a client who may harm herself or others, and managing other risks. Critique the agencies policies in terms of what it covers well, what areas need improvement, and how you would propose amending or adding to the policies to reduce risks of malpractice.

This exercise works well as a group project. Basically, students will conduct an ethics audit on an agency’s policies and procedures. Ideally, it is an agency where one or more of the students work. You could have students provide a written assessment or an oral presentation in class.

2. Disciplinary Hearings: Identify a professional licensing board or accrediting body to which you belong, or would like to belong. Locate the laws or policies governing this board or accrediting body and answer the following questions:

a. How does a person file a complaint (which websites provides the complainant with information, what forms are used, who may file a complaint, and what information is required)
b. Which of the following types of disputes are covered by the licensing board/accrediting body: fee disputes, breach of confidentiality, dual relationships, personality conflicts, cultural insensitivity, rudeness, lack of informed consent, lack of professional competence, boundary issues, and abandonment of clients?
c. What process does the licensing board/accrediting body use for handling complaints (describe the steps, and who is responsible for which actions)? 
d. Are attorneys allowed to participate in any adjudicatory hearings or mediation processes?
e. Are the decisions of the licensing board/accrediting body subject to appeal, and if so, to whom?
This exercise is intended as a homework assignment. Alternatively, you could bring a representative from a licensing board or accrediting body to class; invite students to ask question related to the topics in this assignment. 
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1. A psychologist provides a client with legal advice. The psychologist’s advice is an example of:
a. Assault on a client.
b. Unauthorized practice of law.”
c. A civil lawsuit.
d. Living up to a standard of care.

2. During a couple’s counseling session, a fight between the spouses erupted resulting in physical injury to the wife. The wife sued the counselor for malpractice, claiming that the counselor asked an inappropriate question that prompted the violence. In order to substantiate her claim in court, the wife would need to prove:
a. The counselor was not properly trained as a counselor.
b. The counselor’s question breached the duty of care expected for a counselor in a similar situation.*
c. The counselor intended to cause the husband’s violent behavior by asking the provocative question.
d. All of the above.

3. Which of the following processes may be initiated against a mental health professional who states conclusions in a forensic report without having a strong factual basis?
a. Depositional interrogatories.
b. Criminal charges.
c. A professional disciplinary hearing.*
d. A human rights complaint.

4. An accredited life coach has consensual sex with a client. The life coach works alone, in a private practice. Assume there is no law prohibiting the life coach from having sex with the client, but the life coach’s professional association has a code of ethics that prohibits sexual relations with clients. Assume also, that the client later decides that having sex with the life coach was a bad idea. If the client wants to take action against the life coach, the client should initiate the action through a:
a. Professional review process.*
b. Criminal court charge, laid by the police.
c. Grievance with the life coach’s employer.
d. Human rights tribunal.

5. A social worker encourages a stressed-out client to take a vacation. The client takes the worker’s advice and goes on a mountain climbing trip in the Himalaya Mountains. While climbing a mountain, the client slips and falls, breaking a leg and causing the client to lose $32,000 in wages. Assume that the client can prove the worker’s providing advice breached a standard of care. In order to win a malpractice lawsuit, the client would also need to prove that:
a. The client followed the advice of the social worker because he wasn’t very smart.
b. The worker was licensed to practice clinical social work.
c. The worker’s advice was the proximate cause of her losing $32,000 in wages.*
d. The client had no duty of care with respect to listening to the worker’s negligent advice.

6. A psychotherapist asks a client to take a deep breath, hold the breath, and then breathe out slowly. After repeating this exercise several times, the client loses consciousness, falls to the ground, and incurs a concussion. In a malpractice lawsuit, the psychotherapist may be found legally responsible for the client’s injuries if the client can prove that:
a. The manner in which the psychotherapist engaged the client in this exercise was not consistent with what a reasonable, prudent psychotherapist would do in similar situations. 
b. The psychotherapist had never tried the breathing exercises on her own, prior to inflicting them on an unsuspecting client.
c. The client had informed consent and knew the risks and benefits of the breathing exercises.
d. The client was highly unusual, in that most people do not pass out and fall on their heads just because they breathing in and out in a deliberate manner.

7. A school counselor informs a student that anything the student says will be held in strict confidence. The student discloses an embarrassing story and the counselor sells the story to a television station. The student’s family could take action against the counselor for:
a. Breach of a contract of confidentiality
b. Breach of the ethic of confidentiality.
c. Breaching school policies or laws.
d. All of the above.*

8. A mental health counselor is financially stressed, so she pads the number of hours that she bills Medicare in order to receive more money. The counselor’s submission of a dishonest bills is an example of:
a. Unauthorized practice of law.
b. Unauthorized practice of clinical mental health.
c. Fraud.*
d. A boundary violation and a dual relationship.

9. If a client files a complaint against you with your professional licensing board, you should:
a. File a complaint against the client, to show you mean business, too.
b. Terminate the client immediately and have no further contact with the client or his family.
c. Consider terminating work with the client, and offer a referral to the client so the client is not abandoned.*
d. Admit you did wrong, even if you believe that you acted in a completely professional and competent manner.

10. If a client initiates a professional complaint against you, you should consider contacting:
a. Your attorney.
b. Your professional association.
c. Your professional liability insurance provider.
d. All of the above.*
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