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Chapter 7 is the longest chapter in the book, though you can break it down into smaller sections for different classes. For instance, you could cover the “Roles of Expert Witnesses” and “Admitting Expert Evidence” in one class; then “Selecting Experts” and “Contract for Services” in a second class, and “Direct examination” and “Cross Examination” in a third class (depending on how much time you want to devote to this chapter). As explained earlier in the Instructors’ Manual, you may want to provide more time for this chapter for advanced-level students who are more likely to take on the role of expert witnesses. If you are teaching a more basic course on the roles of clinicians as witnesses, you might want to introduce students to the material in this chapter, but focus more on chapters that pertain to fact witnesses.
	For discussion of the Roles of Expert Witnesses, it may be useful to bring in guest speakers who specialize in each of these roles (consultant, educator, fact-opinion expert). The guests could provide students with stories and examples of how they perform these roles, including the challenges and the rewards of acting as an expert in a legal proceeding. The role of consultant to a legal proceeding is relatively new and still developing for many of the mental health professions. For discussion of roles, highlight the similarities and differences between these roles, and discuss the ethical and legal issues pertaining to dual relationships, confidentiality, privilege, and conflicts of interest (particularly for a witness who is also a treating clinician).  Also, discuss how treating clinicians tend to view themselves as allies or advocates for their clients, and how these roles may conflict with the ability to provide expert opinions and testimony in an objective, credible manner. 
The topic of “Admitting Expert Evidence” is complex, particularly given the evidentiary rules regarding the requirement that expert evidence must be delivered by an expert witness. You may reassure students that the attorneys and judges are responsible for determining what evidence is admissible and who qualifies as an expert. However, if students can understand the basic rules around admissibility of expert evidence, it is more likely that they can present themselves and their testimony in a manner that facilitates admissibility. This chapter quotes the Federal Rules of Evidence for admissibility of expert evidence. Make sure you also provide students with your state’s rules. Although the Daubert test for admissibility of expert evidence is used in many states, there is variation across jurisdictions (and sometimes even with a jurisdiction depending on how different judges interpret and apply the relevant case law and statutes). Although clinicians should be prepared for challenges to their qualifications, note that, in many cases, clinicians may be accepted as experts without any challenges. If it is clear that a particular witness has expertise, and her/his opinions are relevant and credible, then the opposing attorney has little to challenge.
To clarify the ultimate issue doctrine, explain how the primary responsibility for making decisions such as “guilt” in a criminal case is up to the judge (or jury in a jury trial). Note that mental health professions are not expert in providing legal opinions, so they should not provide legal opinions. Stating that a particular person is guilty of a crime is a legal opinion. Mental health professionals can give opinions, within the scope of their expertise, that come close to the ultimate legal issue in question. For instance, an expert on human motivation may be able to testify about the motivation of an accused person in a murder trial. By providing evidence that the murder was premeditated, the witness is providing an opinion that will help the judge or jury determine the ultimate issue – still, it is up to the judge or jury to make the final decision. To help students clarify what is admissible or not admissible in this context, give them several examples to consider (e.g., would a psychotherapist be allowed to testify in a mental health proceeding that a client with hallucinations poses serious risk to others? Would a play therapist be permitted to testify that a child is in need of protection from abusive parents? Would an addictions counselor be permitted to testify that a client died due to an overdose of sleeping pills? Would the same counselor be permitted to testify that the doctor was negligent in prescribing the sleeping pills? In each situation, discuss what types of opinions fall within the witness’s area of expertise, what types of opinions do not.)
For the section on Selecting Experts, you could provide students with examples of case situations and ask what types of expertise and what types of qualifications that an attorney would be looking for when hiring an expert (e.g., a civil lawsuit by a woman against a man for physical assault, in which the woman is seeking damages for emotional pain and suffering; or a human rights case in which the attorney is trying to prove that gay men and women are able to raise healthy, functional children, and that their children are at no greater risks than children of heterosexual parents). Another approach is to ask students to consider what areas of forensic human behavior or mental health they would like to pursue as areas of expertise, and then what types of training, supervision, licensing, and experience they would need in order to qualify and excel as an expert witness in that area. Finally, students could critique themselves in terms of their strengths and limitations as an expert witness across a broad range of characteristics (e.g., confidence testifying, ability to articulate clearly and concisely, professional education, professional knowledge, forensic assessment skills, perceived objectivity/bias, how you are viewed by professional colleagues, professional publications, Internet presence). 
When teaching about “Contract for Services” you could make use of the letters and agreements in Appendices A, B, C, and D, or other precedents that you or professional colleagues in your community use. Note that while many treating clinicians use no written contract or a fairly general written contract, a detailed written contract may be vital for forensic experts. The forensic expert needs to establish clear guidelines and boundaries regarding confidentiality, what information will/may be shared in court or with others, how clients and attorneys may communicate with the expert, who is responsible for fees, how you will avoid dual relationships, how you will stay within your area of expertise, and who is the client. Clear contracts and protocols are essential – not just to avoid malpractice lawsuits, but to promote the most effective use of your time and to foster the most effective forensic assessment processes. At their best, forensic assessments can help people resolve legal and social conflicts in a fair, effective, and efficient manner. When things go awry, problematic forensic assessments can lead to lawsuits, frustration, higher levels of conflict, wasted time, wasted money, and harm to the psychosocial wellbeing of the people being assessed, and their families and other support systems. Clear, comprehensive contracts for services cannot guarantee that the forensic assessment process will be perfect, but they can help prevent many problems.
The sections on Direct Examination and Cross-Examination lend themselves well to role-play exercises. Students generally appreciate viewing examples of testimony before taking on the witness roles themselves. You could use videos that are available on the Internet (e.g., YouTube) or from legal advocacy programs (e.g., check your local law school library, the American Bar Association, or the National Institute for Trial Advocacy). You could ask students to role-play the attorneys and role-play the expert yourself (it may be helpful to give the students sample questions). Then, when practicing, go through various stages of the direct and cross-examination in small segments. For the direct examination, the segments could include: qualifying an expert, testifying about the nature of the expert’s role and how the expert gathered evidence, detailing the chronology of events, testifying about factual information gathered, entering and discussing any documents or records as evidence, testifying about opinions and how the opinions were gathered , discussing the strengths and limitations of the opinions provided, and making a concluding statement.  For the cross-examination, you could facilitate role-plays based on different types of cross-examination strategies: impugning the witness’s qualifications; impugning the witness’s objectivity/impartiality; challenging the methods used to gather evidence, challenging the expert’s perception or memory, challenging the expert’s theoretical or research bases, or asking for an inappropriate opinion. You could also have students refer back to the suggestions for examination and cross-examination in Chapter 5, as these apply to both fact witnesses and expert witnesses. 
You could give the following chart to students observing the role-plays, so they may provide detailed, behavior-oriented feedback.
Feedback for Role-Plays with Expert Witnesses
Expert witness’s name: ______________________
Observer’s name: ___________________________
Please provide your classmate with feedback on the following competencies. Provide examples to demonstrate where your classmate demonstrated the skill well, or where there were problems or room for improvement:
1. Explains qualifications in a clear, concise manner:


2. Accurately describes methods of gathering information:


3. Engages judge/jury through interesting manner of presentation:


4. Provides facts as facts, and opinions as opinions based on facts:


5. Uses appropriate language (clear, understandable, defines complex terms):


6. Responds to cross-examination in an assertive, nondefensive, nonaggressive manner:

7. Stays within area of expertise:


8. Presents as credible, knowledgeable, likeable, confident, succinct, and trustworthy:
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Please see separate file for sample PowerPoint Slides for this chapter.
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1. Weak Evidence [page 303]: This scenario is based on an actual case. You may need to explain to the class why a victim of domestic violence may not express fear of a batterer (defense mechanism, splitting, coaching, etc.), although this is not the focus of the exercise. The issue is that the research on witness credibility in such cases is mixed. This exercise may be used for small or large-group discussion. Encourage students to think about how to Lavern can present information in an honest, concise manner, without looking like she lacks confidence or expertise. When the research on a psychological phenomenon is mixed or unclear, it is difficult for an expert witness persuade a judge or jury to accept either point of view. [10 minutes]

2. Informed Consent [page 303]: This exercise could be used as a homework assignment or for in-class discussion. If you discuss the situation in class, you may need to provide students with relevant sections of their code(s) of ethics. You could also ask students to compare the standards in the code of ethics for treating professionals versus a code for forensic professionals. If you want to discuss the issues in terms of broad ethical principles, rather than specific standards in codes of ethics, encourage students to consider the principles of honesty/integrity, commitment to clients, and the effectiveness of their assessments (which is related to professional competence and service). [10 minutes for in-class discussion]

3. The Whole Truth? [pages 303-304] This exercise could be used for small group discussion, or for a debate (select different students to represent each side of the issue in the debate). Factors to consider for this discussion or debate include: one’s legal and ethical obligations under the oath or affirmation provided, one’s role as an expert witness rather than an attorney, ethical principles of integrity, the accused’s right to a fair trial, and the integrity of one’s profession (not just the individual). Consider: if you were a witness who wanted to help a particular client, would you withhold information that would go against the client’s case? Is there a difference between “lying” and “failing to disclose information,” even though you were never asked directly for that information? What are the short- and long-term implications of failing to disclose? [15-20 minutes for a debate, including preparation]

4. Impugning a Colleague [page 304]: For this exercise, you could go through one example with the whole group, then have small groups work on the other scenarios and report back to the class. Encourage students to consider whether their answers for the different scenarios are consistent (i.e., do they have consistent rational for determining whether to “provide dirt.”). Encourage students to think about the following factors: honesty, integrity, respect for the dignity and worth of all people, the attorney’s role, who is the consultant’s client, practitioner’s commitment to the client, your role as an consultant vs. advocate, your role as a potential witness, short and long-term consequences of cooperating with the attorney, and other possible options for responding to the attorney and the desire to have the client released from the psychiatric facility. If you have guest lecturers in your class who have acted as consultants, you could ask them how they would respond to such a request. [15 minutes]

5. Faulty Testimony [pages 304-305]: For this exercise, you could go through the first example in class, and then have students work on the rest individually (or in small groups) before reporting back to the class. [15-20 minutes]

6. Metaphors [page 305]: It is difficult to constructing metaphor on the spot, so you will need to provide students with sufficient time for thought and creativity. You could provide students with some examples of metaphors that you have used (consider the following simile: “Having attention deficit disorder is like having a cluttered room. The person’s thoughts are disorganized, making it very difficult to focus and find what he wants at any particular moment”). This exercise works well for small group work or as a takehome assignment. Ideally, your students are familiar with one or more of the situations provided in this question. If not, you could give them online references (e.g., http://www.mayoclinic.com/health/DiseasesIndex/DiseasesIndex for mental disorders), or provide students with other examples that are more closely related to their training and professional background. [15-20 minutes]

7. Cross-Examination Critique [pages 305-307]: For this assignment, you could go through a couple of examples in class, and assign the rest for small group discussion or homework. You could also use this exercise as practice for a test in which you provide a similar transcript for students to critique (e.g., a transcript from an actual trial). [15-20 minutes for small group discussion]

8. Mitigation [pages 307-308]: For this assignment, you could provide students with a copy of the state laws regarding mitigating factors. If you do not want to use “capital punishment” as the criminal offense, you could switch to another criminal offense (e.g., trafficking, rape, unlawful confinement). The mitigating factors for such offenses may not be spelled out in legislation, so students would have to research the case law, law journals, etc. This assignment may be done as a takehome assignment (with students doing the legal research) or as an in-class discussion (if you provide students with the mitigating factors to consider). [10 minutes for in-class discussion]
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1. Fact or Opinion: Identify which of the following statements is fact evidence or opinion evidence. Explain whether a clinician would have to be qualified as an expert in order to present such evidence in court:
a. “The plaintiff in this personal injury case is faking his psychological symptoms.”
b. “Ms. Evans forgot to put on her clothes and walked out of the nursing home wearing only her pajamas.”
c. “The client’s current risk of suicide is low because he does not have a specific plan to kill himself.”
d. “I saw the parent hit the child with a belt.”
e. “Multiple regression uses a quantitative index of correlation that may be used effectively to predict future events, such as the likelihood of recidivism.”

You can go through these examples relatively quickly in class, or have students work on them individually first.
a. “Faking” is an opinion
b. “Forgot” is an opinion, but “walking out the door wearing pajamas: is an observable fact.
c. “Low risk of suicide” is an opinion. The client’s having a plan could be a fact that the expert heard from the client.
d. “Seeing the parent hit” is an observable fact.
e. Explaining the effective uses of multiple regression is an opinion.

2. Qualifications: The purpose of this assignment is to prepare yourself for a voir dire in which you will be asked questions in relation to your qualifications as an expert witness. Select a type of case in which you might be called to provide expert testimony. Review the questions below and take brief notes on possible answers. Then role-play the voir dire with another person playing the attorney asking these questions. 
a. “Please state your name and current position.”
b. “Please tell the court about professional education, training, and experience.”
c. “What courses have you taken in relation to . . . [specify a topic related to the case you have identified]?”
d. “What were your grades?”
e. “What types of therapies or interventions do you use?”
f. “What qualifies you to provide such interventions?”
g. “What is your ethnic background?”
h. “In what other cases have you been qualified as an expert witness?”

For this assignment, you could specify a type of case for each student group depending on their backgrounds (e.g., child abuse, criminal hearing to determine the defendant's motivation, immigration hearing, or a hearing to determine if a person has experienced workplace discrimination). This case may take considerable time for students to prepare, so you could provide an in-class demonstration (with you as the expert), and then ask students to prepare themselves for a role-play in which they will play the expert in the next class. If your university has a law school, you could team up with the law school trial advocacy class or moot court program, to have your students practice giving testimony to law students.

3. Objectivity: Explain how each of the following strategies contribute to the objectivity of a forensic expert’s investigation and findings:
a. Personally review all client records.
b. Do not rely on assessments conducted by other professionals.
c. Consider information that may disconfirm your initial impressions.
d. Avoid mixing forensic and treating roles.
e. Maintain thorough records.
f. Identify potential personal biases.
This exercise may be used for large-group discussion. The purpose of the exercise is to encourage students/practitioners to conduct their ongoing practice in a manner that fosters their credibility and effectiveness on the witness stand (not just waiting until they are on the witness stand). Note, for instance, that if a clinician is unaware of her biases, she may impose her cultural beliefs or assumptions when conducting a forensic assessment (e.g., that children should be raised to be independent and move out of the family home when they turn 18 or finish college).
4. Qualified Expert Witness: Refer to the Indian Child Welfare Act (ICWA) at  http://www.childwelfare.gov/systemwide/courts/icwa.cfm. Under this act, what is a Qualified Expert Witness? What is the purpose and function of a QEW? What does a person need in order to qualify as a QEW?

This exercise may be useful for students working in child welfare, particularly in areas where they will be working with Native American children and families. The Indian Child Welfare Act has specific definitions for a Qualified Expert Witness. You could discuss what might be minimal qualifications under this statute, and how these qualifications may not be sufficient for the witness to be a true expert on Native American culture and child welfare issues.
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1. Rolo has been hired to help an attorney select jurors who are sympathetic to the accused person’s situation. In this situation, Rolo would play the role of a(n):
a. Consultant.*
b. Treating clinician.
c. Advocate.
d. Educator to the court.

2.  Dolores has been called to testify in a rape trial about why some victims recant their original stories. Dolores has not met the accused or the victim prior to trial. In this situation, Dolores would play the role of a(n):
a. Consultant.
b. Fact-opinion expert.
c. Advocate.
d. Educator to the court.*

3. Brandon is an addictions counselor who has been called to testify about the client’s progress in addictions counseling and likelihood to remain abstinent. In this situation, Brandon would play the role of a(n):
a. Consultant.
b. Fact-opinion expert.*
c. Advocate.
d. Educator to the court.

4. Under the Daubert test for admissibility of expert evidence, opinion evidence should be obtained through: 
a. Broad public acceptance.
b. Sound scientific methods.*
c. Trial and error.
d. Procedures that have an error rate of less than 10%.

5. In order for opinion evidence to be admissible in court, the evidence must be:
a. Delivered by a qualified expert.
b. Helpful to the trier of fact.
c. Relevant.
d. All of the above.*

6. Courts may NOT admit expert evidence that is based on:
a. Scientific data.
b. Professional experience.
c. A layperson’s opinions.
d. Evidence that has received widespread acceptance within a relevant scientific community.

7. When a court says that for opinion evidence to be admissible, the expert should be able to testify within a reasonable degree of certainty, the court means that the expert should be able to testify with:
a. 100% accuracy.
b. At least 90% accuracy.
c. An error rate of no more than 20%.
d. At least 50% certainty, with the specific level of certainty to be decided in relation to the type of opinion being offered and what is accepted as a reasonable degree of certainty within the profession.

8. If expert evidence is admitted, then the judge (or jury in a jury trial):
a. Must accept the expert’s evidence as truth.
b. Should only accept the expert’s evidence if there is corroborating evidence.
c. Still has the obligation of determining the credibility and weight of the evidence.*
d. Should accept the expert’s evidence as the truth unless these is another expert who provides conflicting evidence.

9. Waldo testifies that he is a mental health clinician with a master’s degree in counseling. A cross-examining attorney asks Waldo, “Wouldn’t your level of expertise be greater if you had a doctoral degree in counseling or psychology?” This question is an example of the cross-examining attorney trying to:
a. Impugn the credentials of the expert witness.*
b. Challenge the facts upon which the expert is relying.
c. Challenge the scientific basis of the opinion that the expert is providing.
d. Ask a question that goes beyond the expertise of the expert witness.

10. Vicki testifies that people with borderline personality disorder are more likely than the general population to have children with documented psychiatric disorders. A cross-examining attorney asks Vicki, “Given that your research methods did not include random sampling of families, how can you be sure that your findings are valid or reliable?”
a. Impugn the credentials of the expert witness.
b. Challenge the facts upon which the expert is relying.
c. Challenge the scientific basis of the opinion that the expert is providing.*
d. Ask a question that goes beyond the expertise of the expert witness.
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