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· Direct examination, cross-examination, re-direct, re-cross
· Hostile witness
· Refreshing memory
· Challenging credibility
· Establishing doubt
· Logic funnel
· Leading question
· Feigned ignorance or pleasure
· Cut-off
· Rapid fire
· Intentional ambiguity
· Implying impropriety
· Rattling the witness
[bookmark: _Toc313343137][bookmark: _Toc314047607]Teaching Strategies
Reading about and talking about how to present oral testimony is helpful. To truly integrate the suggestions in this chapter, however, demonstrations and experiential exercises are vital. As you go through the materials in this chapter, demonstrate various questioning techniques used by attorneys during examination and cross-examination, as well as how witnesses can respond in an ethical and effective manner. You could show video clips, use live role-plays, or a combination of both. For longer role-plays, prepare one group of students for the attorney role and the second group for the witness role, then match the attorneys and witnesses to role-play the scenario using various strategies presented throughout the chapter. You could provide students with an evaluation tool or observation checklist with criteria such as: use of clear language, appropriate eye contact, confident tone of voice, conveys honesty in answers, openly admits not knowing, nondefensive responses, appropriate pacing, and so on. You could also provide a list of behaviors to avoid, such as raising voice, going off on tangents, demonstrating disrespect, or arguing with the attorney.
[bookmark: _Toc313343138][bookmark: _Toc314047608]Sample PowerPoint Slides
Please see separate file for sample PowerPoint Slides for this chapter.
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1. Cultural Considerations [page 297]: This scenario is intended for use for large-group discussion. Encourage students to think about issues such as hearsay, credibility, and possible challenges to the validity or weight of the evidence. Presenting information about the training, qualifications, and procedures used by the translator may be helpful.
2. Faulty Examination [pages 297-298]: This assignment works well as a small-group, in-class exercise. Allow students to add facts to make the story more interesting, including sensory details. Have students read their narratives in class, and provide feedback based on coherence, interesting, sensory detail, and authenticity (realistic/genuine). In particular, what aspects of the testimony may grab the attention of a judge or jury? You could give examples of an interesting narrative – e.g., Brodsky, 2004 gives an example of explaining what it is like to have a low I.Q. (mitigating factor in sentencing of a convicted man). Brodsky asks jurors to think about what is it like to have a hearing impairment. “You know everyone around you is speaking, but you don’t understand everything they are saying.” This example shows how a witness may provide information in a vivid manner the jurors can easily appreciate
3. Ethics Issue [page 298]: This scenario may be used for large-group discussion. Encourage students to reference relevant sections of their professional code of ethics. Consider issues such as honesty, respect, dual relationships, and conflict of interest.
4. A Colleague’s Misbehavior [page 298]: This scenario is also intended for in-class discussion, although it could be used for a written assignment. Students should consider what their role is, as a professional and as a witness in this case. They should also consider what type of responses should be reserved for court, and what types of responses should wait until after the court process is over. Encourage students to refer to their professional code of ethics (e.g., should they automatically report dishonesty or other problems to the professional association, or are there other steps to take first).
5. Tough Cross-Examination Questions [pages 298-299]: For this assignment, you could go through the first scenario in class and then ask students to analyze the other cases in small groups. For Case b., students should note that the accused person has not yet been found guilty of rape. An attorney may object to the wording before the clinician answers… provided that the clinician gives the attorney time to object before answering (thus, the best answer for the witness may be “no answer”). You could also role-play these scenarios in class [15 minutes for discussion; 30 minutes for role-play].
6. Confidentiality after Trial [page 299]: This question is designed for class discussion. Students should note that the obligation to maintain confidentiality (as much as possible) continues even if the witness has to breach some confidentiality at trial. The ethical obligation is quite clear, but there may be pragmatic considerations (e.g., ask students if they would still provide “no comment” if a network or book publisher offered a large sum of money for an exclusive interview). Also, would it ever be advisable to ask the client for permission to “go public?” [5 minutes]
7. Cross-Examination [pages 299-301]: This exercise could be used as either a small-group in-class assignment or as a take-home written assignment. [20-30 minutes as an in-class assignment]
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1. Lay Speech: Assume the following testimony segments are factually correct, but that the language is inappropriate for an audience of lay jurors who are not trained in mental health or scientific research. Revise the testimony so that conveys the same information in a more natural and more easily understood manner.
a. “When I administered the instrument for assessing homicidal ideation, said client declined to respond to four of the 10 items on the scale, rendering the results of the assessment indeterminate.”
b. “The defendant’s mental capacity to appreciate the nature and consequences of her acts has been compromised by the traumatic brain injury she incurred during the automobile collision. From a neurological perspective, her general cognitive processing, and the executive functioning in particular, have been compromised.”
c. “Given the severity of this pupil’s dyslexia, as well as her apparent capacity to learn versus her current level of academic achievement, the school provided an utterly inadequate educational milieu.”
This assignment works well as a small group exercise. You could assign different scenarios to different groups and have them report back to the class. Some suggestions for students include: use shorter sentences, plain language, and concrete examples rather than just abstract concepts. They could also try to use a narrative (storytelling) approach. [15-20 minutes] 
2. Just Plain Sick: Assume you are scheduled to testify in a mental health hearing, for a client who has been involuntarily committed due to homicidal ideation (thoughts and plans). The morning that you are supposed to testify, you wake up with a fever of 103 F and other symptoms of the flu. You feel too sick to testify, but you also do not want to deprive your client of your testimony or delay the hearing (which would mean that the client may need to stay in a locked facility for additional time). What should you do, and why?
This exercise is intended for large-group discussion, though you could have students do it as a journaling exercise. Encourage students to think about the following factors: their ability to provide testimony in an effective manner, their level of contagiousness, the importance of their testimony, whether another person can provide similar testimony on their behalf, who they are working for, agency policy and professional ethics, and how the attorney/judge may respond when they find out about the illness. [5 to 10 minute discussion]
3. Liar, Liar: Assume you are a treating clinician. You are waiting to testify in a hearing in which one of your clients has been charged with possession and trafficking cocaine. While on the stand, your client testifies that he has never used cocaine. You know, from toxicology reports at your agency, that the client has used cocaine. Prior to testifying, do you tell the client’s attorney or the prosecuting attorney that the client was lying? Why or why not? Assume now that you are testifying and the prosecuting attorney asks you if the client has ever used cocaine? Why or why not? What type of evidence would you be providing if you said that the client was using cocaine?

This exercise has been developed for large or small-group discussion. Students should consider their role as a treating clinician, whether they are compellable as witnesses, and how to deal with any issues related to confidentiality and privilege. You could have students assume that the client has waived privilege, assuming the clinician will provide positive testimony. Note the differences in the clinician’s obligations depending on whether the clinician is not on the stand versus being on the stand and being asked specific questions. Also, invite students to discuss whether they have any firsthand evidence, or whether their information is hearsay.
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1. During a CROSS-EXAMINATION, an attorney may ask:
a. Open questions.
b. Leading questions.
c. Yes or no questions.
d. All of the above.*

2. When an attorney is asking questions during the direct examination, the witness should:
a. Answer concisely.*
b. Provide long, detailed responses that go beyond what the attorney is asking.
c. Answer all questions, making up information in order to avoid seeming ignorant.
d. Pretend that she has never met the attorney, even if they have met and discussed the testimony.

3. If a cross-examining attorney feigns pleasure in your response to a question, you should:
a. Ask the attorney to stop smiling.
b. Tell the judge that the attorney is feigning pleasure, but is not really happy about your response.
c. Maintain your composure and continue to answer questions in a direct, honest manner.*
d. Laugh out loud to show that you know the attorney is just joking.

4. After being cross-examined as a witness, you should:
a. Get off the witness stand as soon as possible so you won’t be asked any further questions.
b. Remain on the witness stand in case there are further questions, such as during a re-direct examination.*
c. Wipe your brow with a handkerchief to demonstrate to the court that you have been working very hard to provide the right answers.
d. Ask your client if it is okay to step down.

5. When you are called to testify, you may be asked to make an affirmation. This means that you are being asked to:
a. Swear an oath on a Bible.
b. Sign a document promising to tell the truth.
c. Make an oral statement promising to tell the truth.*
d. Cross your heart and plead for the mercy of the court.

6. If you are asked questions during a RE-CROSS, the attorney is limited to asking questions about:
a. Why you have been so cross or hostile.
b. Matters raised during the re-direct examination.*
c. The client’s confidential information.
d. Your credibility as a witness.

7. Under the general rules of court procedure, an attorney may use the cross-examination to challenge your credibility as a witness by:
a. Asking questions that put your memory or perception into doubt.*
b. Threatening you with violence.
c. Fabricating malicious information about your personality and presenting them as evidence against you during the cross-examination.
d. All of the above.

8. A cross-examining attorney asks Helga, “Isn’t it true that your client was involved in terrorist activities, and you were sympathetic to his cause. Please answer the question with a simple yes or no.” Helga agrees with the first part of the question, but disagrees with the second part of the question. Helga should respond to the question by saying:
a. “You are asking an intentionally confusing question.”
b. “Yes.”
c. “No.”
d. “Yes, my client was involved in terrorist activities, and no, I was not sympathetic to her cause.”*

9. If a clinician has a general memory about a meeting with a client, but does not remember certain details, the clinician may respond to a question during cross-examination by:
a. Asking the attorney to read the clinician’s client records.
b. Asking the judge to read the clinician’s client records.
c. Asking permission to refer to client records to refresh her memory.*
d. Asking the client to join her on the witness stand to help fill in the gaps.

10. In order to demonstrate honesty, witnesses should strive to:
a. Answer questions as quickly as possible.
b. Take a minute or two to think about the question before responding, remembering that silence and suspense will help jurors trust your testimony.
c. Look up in the air or toward the back of the courtroom while thinking about how to answer each question.
d. Answer promptly if possible, but you may let the court know if you need a moment to think about the answer in order to ensure your answer is as accurate as possible.*
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